MEOEULE]
Comparative
Legal Guides

Practical cross-border insights into securitisation

Securitisation

2022

15 Edition

Contributing Editor:

Rupert Wall
Sidley Austin LLP



Table of Contents

Expert Analysis Chapters

Blockchain Securitisation: The Future of Structured Finance?
Rupert Wall, Netanya Clixby & Matt Feehily, Sidley Austin LLP

U.S. and EU CLOs: Market Trends and Recent Regulatory Developments
Craig Stein, Phillip J. Azzollini & Martin Sharkey, Schulte Roth & Zabel

Securitization as an Integral Part of a Corporate Capital Structure

Bjorn Bjerke, Shearman & Sterling LLP

Securitisation and COVID-19: Issues to Consider in 2022

Mandeep S. Lotay, Gino Murugesan & Louise Bell, Freshfields Bruckhaus Deringer LLP

Regulatory Developments in Securitisation in the EU, the UK and the USA
Merryn Craske, Mark Riccardi & Charles A. Sweet, Morgan, Lewis & Bockius LLP

Q&A Chapters

-
—
=]

173

Australia
King & Wood Mallesons: Anne-Marie Neagle &
lan Edmonds-Wilson

Canada
McMillan LLP: Don Waters & Michael Burns

Cayman Islands
Maples Group: Scott Macdonald, James Reeve &
Noman Ali

China
King & Wood Mallesons: Zhou Jie & Eddie (Zhe) Hu

Cyprus

Koushos Korfiotis Papacharalambous LLC:
Georgia Charalambous, Annita Evangelou &
Emmelia Kasoulides

England & Wales
Sidley Austin LLP: Rupert Wall & Ellina Zinatullina

Finland
Waselius & Wist: Maria Lehtimaki &
Ville-Veikko Vanttinen

France
Orrick, Herrington & Sutcliffe (Europe) LLP:
Hervé Touraine & Olivier Bernard

Germany
Allen & Overy LLP: Dr. Stefan Henkelmann &
Martin Scharnke

Greece
Bernitsas Law: Athanasia Tsene

Hong Kong
King & Wood Mallesons: Paul McBride & Darwin Goei

188

278

Ireland
Maples Group: Stephen McLoughlin,
Callaghan Kennedy & Lynn Cramer

Japan
Nishimura & Asahi: Hajime Ueno & Tomoaki Fujii

Luxembourg
GSK Stockmann: Andreas Heinzmann &
Katharina Schramm

Malawi
Ritz Attorneys at Law: Lusungu Gondwe,
Doreen Manjandimo Thabwa & Mwaiwathu Majawa

Netherlands

Freshfields Bruckhaus Deringer LLP:
Mandeep S. Lotay, Damaris Engelschman &
Louise Bell

Portugal
VdA: Paula Gomes Freire, Benedita Aires &
Sebastiao Nogueira

Scotland
Brodies LLP: Marion Maclnnes, Bruce Stephen,
Peter Brading & Craig Henry

Spain
Cuatrecasas: Héctor Bros & Arnau Pastor

Sweden
Roschier: Johan Hager, Dan Hanqvist & Carl Brodén

Switzerland
Walder Wyss Ltd.: Lukas Wyss & Maurus Winzap

USA
Sidley Austin LLP: T.J. Gordon & Pietro Fontana




188

Chapter 17

Ireland

Maples Group

1 Receivables Contracts

1.1 Formalities. In order to create an enforceable debt
obligation of the obligor to the seller: (a) is it necessary
that the sales of goods or services are evidenced by

a formal receivables contract; (b) are invoices alone
sufficient; and (c) can a binding contract arise as a result
of the behaviour of the parties?

In order to create an enforceable debt obligation of the obligor

to the seller:

(@) it is not necessary that the sale of goods or services is
evidenced by a formal receivables contract. An enforce-
able debt obligation may be created orally or in writing;

(b) an invoice alone may operate as sufficient evidence of an
enforceable debt obligation; and

() the behaviour of parties may be used to determine the
existence of a contract implied on the basis of dealings
between parties.

1.2 Consumer Protections. Do your jurisdiction’s laws:
(a) limit rates of interest on consumer credit, loans or
other kinds of receivables; (b) provide a statutory right

to interest on late payments; (c) permit consumers to
cancel receivables for a specified period of time; or
(d) provide other noteworthy rights to consumers with
respect to receivables owing by them?

The Consumer Credit Act 1995 (as amended) (the “CCA”),
the European Communities (Consumer Credit Agreements)
Regulations 2010 (as amended) (the “CCA Regulations”,
together with the CCA, the “CCA Rules”) and The European
Union (Consumer Mortgage Credit Agreements) Regulations
2016 (which came into operation in Ireland on 21 March 2016)
regulate consumer credit agreements in Ireland.

The European Union (Consumer Mortgage Credit Agreements)
Regulations 2016 apply to new: (i) credit agreements secured by a
charge, a mortgage or by another comparable security used in an
EEA Member State on residential immovable property or secured
by a right related to residential immovable property, and where the
person to whom the credit is provided is a consumer; and (ii) credit
agreements, the purpose of which is to acquite or retain prop-
erty rights in land or in an existing or projected building, and
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where the person to whom the credit is provided is a consumer,

entered into on or after 21 March 2016, and should be taken into

account in considering what consumer protections are available
to consumers in Ireland.

The CCA rules do not limit rates of interest on consumer
credit, loans or other kinds of receivables. However, it is note-
worthy that if the cost of credit is considered excessive, it may
not be enforceable. A “credit institution” (as defined under
the CCA) is required to notify the Central Bank of Ireland (the
“CBI”) of any increase in its charges to consumers. The CBI
has the power to instruct the credit institution to refrain from
imposing the increase in charges.

In Ireland, there is no statutory right to interest on late
payments in consumer transactions. In commercial transactions,
a statutory right to interest on late payments does exist.

Consumers may cancel receivables if the consumer credit
agreement the receivables were purchased under does not comply
with the CCA Rules. In addition, under The European Union
(Consumer Mortgage Credit Agreements) Regulations 2016, a
consumer has a right to discharge fully or partially their obliga-
tions under a credit agreement prior to the expiry of that agree-
ment and is entitled to a reduction in the total cost of the credit
to the consumer (such reduction consisting of the interest and the
costs for the remaining duration of the contract). Furthermore,
under The European Union (Consumer Mortgage Credit
Agreements) Regulations 2016, a consumer may be entitled to
compensation where justified for possible costs directly linked to
the early repayment.

Other noteworthy rights of consumers include:

(i)  Rights against unfair contractual clauses — the European
Communities (Unfair Terms in Consumer Contracts)
Regulations 1995 (the “UTCC”).

(ii) Protections in dealing with regulated entities — the
Consumer Protection Code of the CBI.

(iii) Protections against unfair commercial practices — the
Consumer Protection Act 2007.

1.3 Government Receivables. Where the receivables
contract has been entered into with the government or

a government agency, are there different requirements
and laws that apply to the sale or collection of those
receivables?

As with all governments and government agencies worldwide,
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there is a possibility that sovereign immunity may affect the
enforceability of receivables contracts in Ireland.

Irish governmental bodies and agencies are subject to the
Prompt Payment of Accounts Act 1997. Under the Prompt
Payments of Accounts Act 1997, Irish governmental bodies and
agencies have a statutory obligation to pay monies due to their
suppliers within 45 days of receipt of an invoice or delivery of
the goods or services.

2 Choice of Law — Receivables Contracts

2.1 No Law Specified. If the seller and the obligor do
not specify a choice of law in their receivables contract,

what are the main principles in your jurisdiction that will
determine the governing law of the contract?

Receivables contracts entered into on or after 17 December
2009 (contracts entered into prior to 17 December 2009 are
governed by the Contractual Obligations (Applicable Law) Act
1991, pursuant to which the Rome convention on the law appli-
cable to contractual obligations (the “Rome Convention”)
was implemented in Ireland) are governed by Regulation (EC)
593/2008 of 17 June 2008 (“Rome I”).

Rome I contains specific provisions regarding certain classes
of contract, which determine the applicable law in the absence
of an express choice of law in such contracts. In respect of
contracts that do not clearly fall within the scope of any of these
specific provisions (receivables contracts are not specifically
provided for), the applicable law is determined by reference to
the jurisdiction where the party required to effect the charac-
teristic performance of the contract has his habitual residence.

If the applicable law cannot be determined by reference to
the foregoing, the contract shall be governed by the law of the
country with which it is most closely connected.

Notwithstanding the above considerations, Rome I provides
that if the citcumstances of the case are such that the contract
is manifestly more closely connected to another country other
than that determined in accordance with the above, then the
laws of that other country shall apply.

The applicable law of contracts that fall outside the remit of
Rome I will be determined by reference to the parties’ inten-
tions under the principles of Irish common law. If such inten-
tions cannot be established, the applicable law will be the law with
which the contract is most closely connected. A part of a contract
may be separable, in order to render such part governable by the
law of another country with which it has a closer connection.

2.2 Base Case. If the seller and the obligor are both
resident in your jurisdiction, and the transactions

giving rise to the receivables and the payment of the
receivables take place in your jurisdiction, and the seller

and the obligor choose the law of your jurisdiction to
govern the receivables contract, is there any reason why
a court in your jurisdiction would not give effect to their
choice of law?

In the absence of overriding mandatory provisions of law
applying, Irish courts should give effect to such a choice of law.

2.3 Freedom to Choose Foreign Law of Non-Resident
Seller or Obligor. If the seller is resident in your
jurisdiction but the obligor is not, or if the obligor is

resident in your jurisdiction but the seller is not, and
the seller and the obligor choose the foreign law of
the obligor/seller to govern their receivables contract,
will a court in your jurisdiction give effect to the
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choice of foreign law? Are there any limitations to the
recognition of foreign law (such as public policy or

mandatory principles of law) that would typically apply
in commercial relationships such as that between the
seller and the obligor under the receivables contract?

As discussed above, under Rome I, the parties to a contract may
freely choose the applicable law of their contract. Such choice
would usually only be overridden if it was contrary to public
policy or certain overriding mandatory provisions of law. The
principles of Irish common law apply to contracts outside the
scope of Rome I. Nonetheless, such principles will generally
recognise the parties’ right to choose the governing law of their
contract and would only seek to displace such choice in excep-
tional circumstances.

3 Choice of Law — Receivables Purchase
Agreement

3.1 Base Case. Does your jurisdiction’s law generally
require the sale of receivables to be governed by
the same law as the law governing the receivables

themselves? If so, does that general rule apply
irrespective of which law governs the receivables (i.e.,
your jurisdiction’s laws or foreign laws)?

Subject to certain exceptions, no. Irrespective of the law
governing the receivable(s), the parties to the receivable(s)
sale/purchase agreement are permitted to select the law of any
country to govern the agreement. Typically, however, the parties
will select the law governing the majority of the receivables as
the law to govern the sale/purchase agreement. Transactions
involving the sale/purchase of receivables governed by vatious
different laws can comprise a single receivables sale/purchase
agreement with a split governing law clause or multiple receiva-
bles sale/purchase agreements.

3.2 Example 1: If (a) the seller and the obligor are
located in your jurisdiction, (b) the receivable is
governed by the law of your jurisdiction, (c) the seller
sells the receivable to a purchaser located in a third
country, (d) the seller and the purchaser choose the
law of your jurisdiction to govern the receivables
purchase agreement, and (e) the sale complies with
the requirements of your jurisdiction, will a court in
your jurisdiction recognise that sale as being effective
against the seller, the obligor and other third parties
(such as creditors or insolvency administrators of the
seller and the obligor)?

Yes, the Irish courts should recognise such a sale as being
effective.

3.3 Example 2: Assuming that the facts are the same
as Example 1, but either the obligor or the purchaser

or both are located outside your jurisdiction, will a
court in your jurisdiction recognise that sale as being
effective against the seller and other third parties (such

as creditors or insolvency administrators of the seller),
or must the foreign law requirements of the obligor’s
country or the purchaser’s country (or both) be taken into
account?

Section 2, and questions 3.1 and 3.4 are applicable here.
Additionally, under Rome I and the Rome Convention, laws
other than the governing law of the receivables sale/purchase
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agreement may be taken into account in certain circumstances.
An example of this is where an Irish law-governed contract will
be performed in a place other than Ireland; in such circum-
stances, the Irish courts may apply certain provisions of the
law of the country where performance is to take place (where
non-application of such provisions would render the contract
unlawful in that country).

3.4 Example 3: If (a) the seller is located in your
jurisdiction but the obligor is located in another
country, (b) the receivable is governed by the law of the
obligor’s country, (c) the seller sells the receivable to a
purchaser located in a third country, (d) the seller and
the purchaser choose the law of the obligor’s country

to govern the receivables purchase agreement, and (e)
the sale complies with the requirements of the obligor’s
country, will a court in your jurisdiction recognise that
sale as being effective against the seller and other third
parties (such as creditors or insolvency administrators
of the seller) without the need to comply with your
jurisdiction’s own sale requirements?

Section 2, and questions 3.1 and 3.3 are applicable here. Under
Rome T and the Rome Convention, where there is an express
choice of law by the parties to such an agreement, the Irish
courts should recognise the choice of law and assess the validity
of the contract in accordance with the law chosen by the parties.
Nevertheless, certain principles of Irish law, such as Irish public
policy or if the sale has not been made in good faith, cannot be
dis-applied and to the extent the parties’ chosen law conflicts
with those principles the Irish courts may not apply the parties’
chosen law. Furthermore, the Irish courts will not give effect to
a choice of law if to do so would contravene the provisions of
Rome I and/or the Rome Convention.

3.5 Example 4: If (a) the obligor is located in your
jurisdiction but the seller is located in another country,
(b) the receivable is governed by the law of the seller’s
country, (c) the seller and the purchaser choose the
law of the seller’s country to govern the receivables
purchase agreement, and (d) the sale complies with
the requirements of the seller’s country, will a court in
your jurisdiction recognise that sale as being effective
against the obligor and other third parties (such as
creditors or insolvency administrators of the obligor)
without the need to comply with your jurisdiction’s own
sale requirements?

Yes. See section 2, and questions 3.1, 3.3 and 3.4, which are
applicable here.

3.6 Example 5: If (a) the seller is located in your
jurisdiction (irrespective of the obligor’s location), (b) the
receivable is governed by the law of your jurisdiction, (c)
the seller sells the receivable to a purchaser located in a
third country, (d) the seller and the purchaser choose the

law of the purchaser’s country to govern the receivables
purchase agreement, and (e) the sale complies with

the requirements of the purchaser’s country, will a
court in your jurisdiction recognise that sale as being
effective against the seller and other third parties (such
as creditors or insolvency administrators of the seller,
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any obligor located in your jurisdiction and any third
party creditor or insolvency administrator of any such
obligor)?

Yes; see section 2, and questions 3.1, 3.3, 3.4 and 3.5, which are
applicable here.

It should be noted that, as regards sections 2 and 3, at the date
hereof, we are not aware of any circumstances, concerning the
laws of England as the governing law of a Receivables Contract/
Purchase Agreement, that would give rise to an Irish court
holding that such choice violates Irish public policy.

4 Asset Sales

4.1 Sale Methods Generally. In your jurisdiction
what are the customary methods for a seller to sell

receivables to a purchaser? What is the customary
terminology - is it called a sale, transfer, assignment or
something else?

The most common method of selling receivables in Ireland is
by way of assignment (which can be legal or equitable). Other
methods that can be used are novation (which transfers both
the rights and obligations), a trust over the receivables or
sub-participation.

An outright sale of receivables is generally described as a “sale”,
“a true sale”, a “transfer” or an “assignment”. Often the term
“assignment” indicates a transfer of rights but not obligations and
the term “transfer”” usually connotes a transfer of rights and obli-
gations. The phrase “security assignment” is generally used to
distinguish between a transfer by way of security and an outright
transfer.

4.2 Perfection Generally. What formalities are required
generally for perfecting a sale of receivables? Are there
any additional or other formalities required for the sale

of receivables to be perfected against any subsequent
good faith purchasers for value of the same receivables
from the seller?

A sale of receivables by way of legal assignment is perfected by
the delivery in writing of a notice of the sale by the assignor. The
assighment must be: (i) in writing under the hand of the assignor;
(ii) contain details of the whole of the debt; and (iii) be absolute and
not by way of charge. If an assignment does not meet this crite-
rion, it will most likely be characterised as an equitable assignment
and any subsequent assighment that does meet these requirements
will take priority. The notice of assignment is often achieved
through the delivery of customary “hello” letters to the borrowers.

4.3 Perfection for Promissory Notes, etc. What
additional or different requirements for sale and

perfection apply to sales of promissory notes, mortgage
loans, consumer loans or marketable debt securities?

Transfers of promissory notes and other negotiable instruments
are perfected by way of delivery or delivery and endorsement.

Mortgage loans and their related mortgages are generally
transferred by way of assignment. In order to effect a full legal
assignment of the mortgage, a transfer must be registered with
the Land Registry (if the land is registered) or Registry of Deeds
(if the land is unregistered).
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Section 8 details specific regulatory requirements relating to
consumer loans. Under the CCA Regulations (should they apply),
a consumer should be provided with notice of the transfer of their
loan unless the original lender will continue to service the loan.
Pursuant to the CPC, a regulated entity (which includes a credit
servicing firm — see section 8) must provide two months’ notice
to the consumer of their loans being transferred.

Marketable debt securities in bearer form can be transferred
by delivery and endorsement and, if in registered form, by regis-
tration of the transferee in the relevant register. Dematerialised
marketable securities held in a clearing system may be transferred
by debiting the clearing system account of the purchaser.

4.4 Obligor Notification or Consent. Must the seller or
the purchaser notify obligors of the sale of receivables
in order for the sale to be effective against the obligors
and/or creditors of the seller? Must the seller or the
purchaser obtain the obligors’ consent to the sale of

receivables in order for the sale to be an effective sale
against the obligors? Whether or not notice is required
to perfect a sale, are there any benefits to giving notice
- such as cutting off obligor set-off rights and other
obligor defences?

No. However, in order for a legal sale to be effected, written

notice must be provided to the obligor.

The absence of notice has the following implication:

(i)  the assignment will only be equitable;

(i)  obligors can discharge their debts by paying the seller;

(iii) obligors may set-off claims against the seller even if they
accrue after the assignment;

(iv) a subsequent assignee without notice of the prior assign-
ment would take priority over the claims of the initial
purchaser; and

(v)  the purchaser cannot sue the obligor in its own name, but
must join the seller as co-plaintiff.

4.5 Notice Mechanics. If notice is to be delivered to
obligors, whether at the time of sale or later, are there
any requirements regarding the form the notice must
take or how it must be delivered? Is there any time limit
beyond which notice is ineffective — for example, can
a notice of sale be delivered after the sale, and can
notice be delivered after insolvency proceedings have
commenced against the obligor or the seller? Does the
notice apply only to specific receivables or can it apply
to any and all (including future) receivables? Are there
any other limitations or considerations?

There are no requirements as to the form of the notice; however,
it should be clear and state that from the date thereof the obligor
should pay the assignee. There is no specific period during
which notices should be delivered and notices may be provided
following the commencement of insolvency proceedings. The
notices should apply only to specific receivables.

A notice (or “hello letter”) in respect of consumer loans should
adhere to requirements set out in the CPC (e.g., as to certain
required consumer-facing statements) and any other CBI require-
ments set out from time to time.

4.6 Restrictions on Assignment — General
Interpretation. Will a restriction in a receivables
contract to the effect that “None of the [seller’s] rights

or obligations under this Agreement may be transferred
or assigned without the consent of the [obligor]” be
interpreted as prohibiting a transfer of receivables by

Securitisation 2022

Maples Group

the seller to the purchaser? Is the result the same if the
restriction says “This Agreement may not be transferred
or assigned by the [seller] without the consent of the
[obligor]” (i.e., the restriction does not refer to rights or

obligations)? Is the result the same if the restriction says
“The obligations of the [seller] under this Agreement may
not be transferred or assigned by the [seller] without the
consent of the [obligor]” (i.e., the restriction does not
refer to rights)?

It is likely that the wording in the first two formulations above
would prevent the transfer of receivables without the consent of
the obligor.

Under the third formulation, it is likely that an Irish court
would find that the seller has an implicit authority to transfer its
rights under the agreement without the consent of the obligor.

4.7 Restrictions on Assignment; Liability to Obligor.
If any of the restrictions in question 4.6 are binding,

or if the receivables contract explicitly prohibits an
assignment of receivables or “seller’s rights” under the
receivables contract, are such restrictions generally
enforceable in your jurisdiction? Are there exceptions
to this rule (e.g., for contracts between commercial
entities)? If your jurisdiction recognises restrictions
on sale or assignment of receivables and the seller
nevertheless sells receivables to the purchaser, will
either the seller or the purchaser be liable to the obligor
for breach of contract or tort, or on any other basis?

Restrictions on the assignment of receivables or the “seller’s
rights” are generally enforceable in Ireland. If a contractis silent
on assignability, the seller is generally free to assign their rights.
If an assignment were effected in breach of a contractual provi-
sion, despite being ineffective between the seller, purchaser and
obligor, it will not invalidate the assignment between the seller
and purchaser. The seller may be required to hold on trust any
monies received from the obligor for the purchaser.

4.8 Identification. Must the sale document specifically
identify each of the receivables to be sold? If so, what
specific information is required (e.g., obligor name,
invoice number, invoice date, payment date, etc.)?

Do the receivables being sold have to share objective

characteristics? Alternatively, if the seller sells all

of its receivables to the purchaser, is this sufficient
identification of receivables? Finally, if the seller sells
all of its receivables other than receivables owing by one
or more specifically identified obligors, is this sufficient
identification of receivables?

The sale document must identify the receivables to be sold with
sufficient clarity so that they are identifiable and distinguishable
from other receivables owned by the seller. Details of the oblig-
or’s name and the underlying contract should be sufficient, though
particular care should be taken when acquiring non-performing
loans, given the requirement to evidence the transfer and current
ownership of the debt when enforcing it (and borrower challenges
in this area). The receivables being sold do not have to share objec-
tive characteristics. The sale of all receivables the seller has, or the
sale of all receivables other than some, is unlikely to sufficiently
identify the transferring receivables.
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4.9 Recharacterisation Risk. If the parties describe
their transaction in the relevant documents as an
outright sale and explicitly state their intention that it
be treated as an outright sale, will this description and
statement of intent automatically be respected or is
there arisk that the transaction could be characterised
by a court as a loan with (or without) security? If
recharacterisation risk exists, what characteristics of
the transaction might prevent the transfer from being
treated as an outright sale? Among other things, to what
extent may the seller retain any of the following without
jeopardising treatment as an outright sale: (a) credit
risk; (b) interest rate risk; (c) control of collections of
receivables; (d) a right of repurchase/redemption; (e) a
right to the residual profits within the purchaser; or (f)
any other term?

Recharacterisation risk exists in Ireland, along with consequen-
tial risk that a sale found to be a security arrangement is void
against a liquidator and creditors of the seller due to a failure to
register any registrable security interest.

However, there is a recent upper Irish court decision that, in
broad terms, endorsed established English case law and principles
on questions of true sale and recharacterisation (e.g., Re: George
Inglefield and Welsh Development Agency). The decision held that in
the absence of the contract being held to be a “sham” (which is
a serious allegation to make), the nature of the contract is deter-
mined by the objective terms and their legal effect, rather than
the subjective intention of the parties or the economic effect of
the arrangement. That said, a general right to repurchase (save
for usual reasons such as asset ineligibility) or rights to partici-
pate in the profits of the purchasers or the assets will be problem-
atic to the analysis and all such terms of the contract need to be
closely considered.

Under Sections 443 (Power of Court to Order the Return of
Assets Improperly Transferred), 604 (Unfair Preferences) and
608 (Power of Court to Order Return of Assets which have been
Improperly Transferred) of the Irish Companies Act 2014 (as
amended) (the “CA 2014”) sale transactions may also be vulner-
able, particularly on the insolvency of the seller.

4.10 Continuous Sales of Receivables. Can the seller
agree in an enforceable manner to continuous sales of
receivables (i.e., sales of receivables as and when they
arise)? Would such an agreement survive and continue
to transfer receivables to the purchaser following the
seller’s insolvency?

The seller and purchaser may agree to continuous sales of receiv-
ables whereby receivables will be automatically assigned to the
purchaser upon coming into existence.

See question 6.5 regarding the effect of an insolvency of the
seller on an agreement to assign a receivable not yet in existence.

4.11 Future Receivables. Can the seller commit in an
enforceable manner to sell receivables to the purchaser
that come into existence after the date of the receivables
purchase agreement (e.g., “future flow” securitisation)?

If so, how must the sale of future receivables be
structured to be valid and enforceable? Is there a
distinction between future receivables that arise prior to
versus after the seller’s insolvency?

Yes. Such an agreement is treated as an agreement to assign and
gives rise to an equitable assighment upon the receivable coming
into existence.
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See question 6.5 on the effect of an insolvency of the seller on
an agreement to assign a receivable not yet in existence.

4.12 Related Security. Must any additional formalities
be fulfilled in order for the related security to be
transferred concurrently with the sale of receivables? If

not all related security can be enforceably transferred,
what methods are customarily adopted to provide the
purchaser the benefits of such related security?

Related security is generally transferable in the same manner as
the receivable itself. As discussed in question 4.3, the transfer
of certain types of security may require additional formalities.

4.13 Set-Off; Liability to Obligor. Assuming that a
receivables contract does not contain a provision
whereby the obligor waives its right to set-off against
amounts it owes to the seller, do the obligor’s set-off
rights terminate upon its receipt of notice of a sale? At
any other time? If a receivables contract does not waive
set-off but the obligor's set-off rights are terminated due
to notice or some other action, will either the seller or the
purchaser be liable to the obligor for damages caused by
such termination?

Generally speaking, an obligot’s right of set-off exists until the
obligor receives a notice of assignment. If the cross-debt arose
before the obligor’s receipt of the notice, the right of set-off will
survive receipt of the notice. If an obligor’s rights were termi-
nated due to notice or some other action, it would be unlikely that
the seller or purchaser would be liable to the obligor for damages.

In respect of consumer loans, the CCA provides that where
the creditor’s or owner’s rights under an agreement are assigned
to a third person, the consumer is entitled to plead against the
third person any defence that was available to him against the
original creditor, including set-off.

4.14 Profit Extraction. What methods are typically used
in your jurisdiction to extract residual profits from the
purchaser?

Methods typically used in Ireland to extract residual profit from

special purpose vehicles include:

®  asubordinated or equity class of note or loan;

®m  paying the seller fees;

m  paying deferred purchase price or consideration to the
seller for the receivables purchased; and/or

m  making repayments or interest payments to the seller in
respect of subordinated loans granted by the seller.

a

Security Issues

5.1 Back-up Security. Is it customary in your
jurisdiction to take a “back-up” security interest over
the seller’'s ownership interest in the receivables and

the related security, in the event that an outright sale
is deemed by a court (for whatever reason) not to have
occurred and have been perfected (see question 4.9
above)?

Where an outright sale is intended, it is not customary in Ireland
to take a back-up security interest over the seller’s ownership
interest in the receivables and the related security. It is not
uncommon, however, for a seller to create a trust over its interest
in the receivables in favour of the purchaser. This offers the
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purchase a degree of secondary protection should the validity of
the sale be questioned.

5.2 Seller Security. If it is customary to take back-up
security, what are the formalities for the seller granting

a security interest in receivables and related security
under the laws of your jurisdiction, and for such security
interest to be perfected?

See question 5.1.

5.3 Purchaser Security. If the purchaser grants security
over all of its assets (including purchased receivables)
in favour of the providers of its funding, what formalities

must the purchaser comply with in your jurisdiction

to grant and perfect a security interest in purchased
receivables governed by the laws of your jurisdiction and
the related security?

The most common form of security taken over receivables in
Ireland is a mortgage or a charge.

A mortgage involves assigning the title of an asset by way
of security for the discharge of the secured obligations. In the
context of receivables, the rights of the purchaser (such as the
right to receive payment) are generally assigned upon the condi-
tion that such rights will be re-assigned to the purchaser on
redemption or discharge of its secured obligations. There are
principally two types of mortgage: a legal mortgage; and an equi-
table mortgage. A legal mortgage is created when the assign-
ment is: (i) perfected by the delivery of notice to the obligor(s) of
the relevant receivables in accordance with the requirements of
Section 28(6) of the Supreme Court of Judicature (Ireland) Act
1877 (the “Judicature Act”); (ii) in writing under the hand of
the assignor; (iii) in respect of the whole debt; and (iv) absolute
and not by way of charge. In circumstances where the assign-
ment does not fulfil these requirements, it will likely take effect
as an equitable assignment. Until an equitable mortgage has been
perfected by notice to the obligor(s), the assignee’s security will be
subject to prior equities and will rank behind a later assignment
(in circumstances where the later assignee has no notice of the
carlier assignment and has itself given notice to the obligor(s)).

A charge involves the creation of an encumbrance over
assets. There are two types of charges: a fixed charge; and a
floating charge. In the context of receivables, a fixed charge
would attach to specific receivables on creation, whilst a floating
charge would “float” over a class of present and future assets
and would remain dormant until some further step is taken by
or on behalf of the charge holder, a “crystallisation event”. Prior
to the occurrence of a crystallisation event, the class of assets
over which a floating charge has been granted can continue to
be managed in the ordinary course of the chargot’s business.
Upon a crystallisation event occurring, the floating charge
attaches to the particular class of the chargot’s assets and the
charge effectively becomes a fixed charge. The distinguishing
factor between a fixed and floating charge is the level of control
over the receivable/asset that the chargee has. Irish courts will
look at the substance of the security created as opposed to how it
is described/named in determining one from the other.

Where an Irish company creates security over certain types
of assets such as receivables (i.c., it creates a “registrable charge”
for the purposes of the CA 2014), it is required to register short
particulars of such security within 21 days of its creation with
the Irish Registrar of Companies (the “RoC”). Failure to register
a registrable charge within 21 days of its creation will result in
the security interest being void against the liquidator and any
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creditors of the chargor. An unregistered charge will still be
valid as against the chargor, provided the chargor is not in
liquidation.

Securities created over: (i) cash; (ii) money credited to an
account of a financial institution, or any other deposits; (iii)
shates, bond or debt instruments; (iv) units in collective invest-
ment undertakings or money market instruments; or (v) claims
and rights (such as dividends or interest) in respect of anything
referred to in (ii) to (iv) above, are not registerable charges. Whilst
“cash” has not been defined in the CA 2014, it is defined in the
Huropean Communities (Financial Collateral Arrangements)
Regulations 2010 (as amended) (the “FCR”) as “money credited
to an account” or a claim for the repayment of money.

The priority of registerable charges is determined by the date/
time of receipt by the RoC of a filed charge rather than the date
of creation.

5.4 Recognition. If the purchaser grants a security
interest in receivables governed by the laws of your
jurisdiction, and that security interest is valid and

perfected under the laws of the purchaser’s jurisdiction,
will the security be treated as valid and perfected in your
jurisdiction or must additional steps be taken in your
jurisdiction?

Where the purchaser is a foreign company and the receivables
are situated in Ireland, the security created will not be subject to
the requirement to register with the RoC in order to petfect the
security.

Where the purchaser is an Irish company, details of the secu-
rity will be subject to the requirement to register with the RoC,
regardless of whether or not the receivables are located in Ireland.

5.5 Additional Formalities. What additional or different
requirements apply to security interests in or connected

to insurance policies, promissory notes, mortgage loans,
consumer loans or marketable debt securities?

Security over contractual rights under insurance policies is
created by way of a mortgage, whereby the policyholder assigns
the benefit by way of security to the assignee.

Security over mortgage or consumer loans is generally created
by way of a mortgage or charge. An equitable mortgage is
usually created over the mortgage securing a mortgage loan.

The type of security over marketable debt securities (including
promissory notes) depends on whether the securities are bearer
or registered, certificated (existing in physical form), immobi-
lised or dematerialised and/or directly-held or indirectly-held.

Directly held and registered certificated debt securities are
usually secured by legal mortgage (by entry of the mortgage
on the relevant register) or by equitable mortgage or charge (by
security transfer or by agreement for transfer or charge).

Bearer debt securities are usually secured by way of mortgage
or pledge (by delivery together with a memorandum of deposit)
or charge (by agreement to charge).

Indirectly held certificated debt securities are usually secured
by legal mortgage (by transfer, either to an account of the mort-
gagee at the same intermediary or by transfer to the mortga-
gee’s intermediary or nominee via a common intermediary) or
by equitable mortgage or charge (by agreement of the interme-
diary to operate a relevant securities account in the name of the
mortgagor containing the debt securities to the order or control
of the chargee).

Security ovet shates, bonds or debt instruments have been
specifically excluded from the requirement to register security.
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If the security interest constitutes a “security financial collateral
arrangement”, the FCR applies.

5.6 Trusts. Does your jurisdiction recognise trusts? If
not, is there a mechanism whereby collections received
by the seller in respect of sold receivables can be

held or be deemed to be held separate and apart from
the seller's own assets (so that they are not part of
the seller’s insolvency estate) until turned over to the
purchaser?

A validly constituted trust over collections received by the seller in
respect of sold receivables should be recognised under Irish law.

5.7 Bank Accounts. Does your jurisdiction recognise
escrow accounts? Can security be taken over a bank
account located in your jurisdiction? If so, what is

the typical method? Would courts in your jurisdiction
recognise a foreign law grant of security taken over a
bank account located in your jurisdiction?

Irish law recognises the concept of money held in a bank account
in escrow. Security may be taken over a bank account in Ireland
and is typically taken by way of a charge or security assignment.

Where a depositor grants security over a credit balance in
favour of a bank at which the credit balance is held, security can
only be achieved by way of a charge.

In circumstances where the security constitutes a “security
financial collateral arrangement” over “financial collateral” within
the meaning of FCR, those regulations apply.

5.8 Enforcement over Bank Accounts. If security over a
bank account is possible and the secured party enforces
that security, does the secured party control all cash

flowing into the bank account from enforcement forward
until the secured party is repaid in full, or are there
limitations? If there are limitations, what are they?

Generally, the bank where the secured account is held is provided
with notice of the creation of security over the account and that it
should, amongst other things, upon being notified that the secu-
rity has become enforceable, act in accordance with the instruc-
tions of the secured party. It is recommended that an acknowl-
edgment of such notice is obtained from the bank; however,
failure to obtain such acknowledgment will not undermine the
security granted to the secured party. Where such notice of crea-
tion of the security has been properly delivered to the bank and
the secured party subsequently enforces its security, the bank
should follow the instructions of the secured party with respect
to all cash standing to the credit of (or flowing into) the secured
account until the secured obligations are fully discharged and the
bank has been notified that the account is no longer encumbered.

5.9 Use of Cash Bank Accounts. If security over a bank
account is possible, can the owner of the account have

access to the funds in the account prior to enforcement
without affecting the security?

Any charge over a cash bank account that permits the chargor
access to the funds prior to enforcement is likely to be catego-
rised by an Irish court as a floating charge, even if the security is
stated to be a fixed charge. In order to be categorised as a fixed,
charge it would be necessary for restrictions on the chargor’s
ability to utilise the funds in the relevant account. The conse-
quences of this distinction in a post-enforcement scenario are
set out in question 5.3 above.
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6 Insolvency Laws

6.1 Stay of Action. If, after a sale of receivables that
is otherwise perfected, the seller becomes subject

to an insolvency proceeding, will your jurisdiction’s
insolvency laws automatically prohibit the purchaser
from collecting, transferring or otherwise exercising
ownership rights over the purchased receivables (a

“stay of action”)? If so, what generally is the length of
that stay of action? Does the insolvency official have

the ability to stay collection and enforcement actions
until he determines that the sale is perfected? Would the
answer be different if the purchaser is deemed to only be
a secured party rather than the owner of the receivables?

If the sale of the receivables from the seller to the purchaser was a
“true sale”, the appointment of an insolvency official to the seller
should not affect the purchaser’s rights under the receivables.

The appointment of a liquidator or an examiner to an insol-
vent Irish company imposes an automatic stay of action against
the entity. In respect of the appointment of an examiner, the
initial period of protection is 70 days, which can be extended
up to 100 days. During the protection period, no proceed-
ings for the winding-up of the company may be commenced
or resolution for winding-up passed in relation to the company.
Furthermore, no action may be taken to realise or enforce any
security granted by the company, without the consent of the
examiner. Creditors may not enforce their claims, whether by
issuing court proceedings or enforcing security.

If the sale of the receivables was not a true sale, the receivables
might be determined to be the property of the seller. In such an
instance, the purchaser may be deemed a secured party of the seller
and any appointment of an insolvency official (as described above)
might impede the transfer of the receivables to the purchaser.

6.2 Insolvency Official's Powers. If there is no stay

of action, under what circumstances, if any, does

the insolvency official have the power to prohibit the
purchaser’s exercise of its ownership rights over the
receivables (by means of injunction, stay order or other
action)?

Where there is a legal assignment of the receivables to the
purchaser, an insolvency official will not have the ability to inter-
fere in the purchaser’s rights over the receivables (unless there has
been a fraudulent preference or an improper transfer of assets).

6.3 Suspect Period (Clawback). Under what facts or
circumstances could the insolvency official rescind or
reverse transactions that took place during a “suspect”
or “preference” period before the commencement of the
seller’s insolvency proceedings? What are the lengths of
the “suspect” or “preference” periods in your jurisdiction
for (a) transactions between unrelated parties, and (b)
transactions between related parties? If the purchaser is
majority-owned or controlled by the seller or an affiliate
of the seller, does that render sales by the seller to the
purchaser “related party transactions” for purposes of
determining the length of the suspect period? If a parent
company of the seller guarantee’s the performance by
the seller of its obligations under contracts with the
purchaser, does that render sales by the seller to the
purchaser “related party transactions” for purposes of
determining the length of the suspect period?

The commencement of insolvency proceedings can result in
antecedent transactions being challenged by the insolvency
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official under a number of different statutory provisions,

including the following:

m  Unfair preference: The creation of security and the making
of a payment to a creditor prior to being placed in an
insolvent liquidation can be set aside, where the debtor
company carried out the transaction with the intention of
benefitting one creditor (or any guarantor of the debt due
to that creditor) over the other creditors. The preference
can be set aside if it occurred within six months preceding
the liquidation (or two years if the beneficiary of the trans-
action is a related party).

m  Improper transfer: If the company’s assets have been
improperly transferred (i.e., with the effect of perpetrating
a fraud), the High Court can order assets to be returned if
it considers it just and equitable to do so.

A floating charge created within 12 months before the
commencement of its winding-up may be invalid (except to the
extent of monies advanced or paid or the actual price or value of
the goods or services sold or supplied to the company), unless it
is proved that the company, immediately after the creation of the
charge, was solvent. Where the floating charge is created in favour
of a related party, the period of 12 months is extended to two years.

If the purchaser is majority-owned or controlled by the seller
or an affiliate of the seller, the purchaser will be considered a
related party. If a parent company of the seller guarantees the
performance by the seller of its obligations under contracts with
the purchaser, the question of whether or not the purchaser
would be considered a related party depends on the relationship
between the purchaser and the seller.

6.4 Substantive Consolidation. Under what facts or
circumstances, if any, could the insolvency official
consolidate the assets and lia

with those of the seller or its affiliates in the insolvency
proceeding? If the purchaser is owned by the seller

or by an affiliate of the seller, does that affect the
consolidation analysis?

An Irish court has the power to “pierce the corporate veil” and
make orders consolidating assets of the insolvent company with
another company if there are equitable grounds to do so. An
Irish court will only rarely do this.

The assets and liabilities of the purchaser could be pooled with
the assets and liabilities of the seller, on the application of the
insolvency official, if the purchaser was itself being wound up
and Irish High Court were to make an order that the purchaser
and the seller are related companies (e.g., if the purchaser is
owned by the seller) and should be wound up as if they were one
company. However, pooling orders are seldom made in Ireland
— typically only in the context of an insolvency and where the
business of the two companies in question have been so inter-
mingled that they are not readily identifiable from each other.

6.5 Effect of Insolvency on Receivables Sales. If
insolvency proceedings are commenced against

the seller in your jurisdiction, what effect do those
proceedings have on (a) sales of receivables that would

otherwise occur after the commencement of such
proceedings, or (b) on sales of receivables that only
come into existence after the commencement of such
proceedings?

If the sale of the receivables had been concluded and the purchase
price had been received by the seller, the insolvency proceedings
related to the seller would have no impact on such transfer.

If the sale had not been included and the purchase price not
received by the seller, the purchaser would be an unsecured
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creditor of the seller (depending on how indebted the seller had
become to the purchaser).

6.6 Effect of Limited Recourse Provisions. If a debtor’s
contract contains a limited recourse provision (see

question 7.4 below), can the debtor nevertheless be
declared insolvent on the grounds that it cannot pay its
debts as they become due?

Limited recourse provisions are enforceable as a matter of Irish
law. If the limited recourse provisions are included in every
document the debtor signs and the provisions are adhered to, it
should not be possible for the debtor to be declared insolvent on
the basis of an inability to pay its debts as they fall due.

7 Special Rules

7.1 Securitisation Law. Is there a special securitisation
law (and/or special provisions in other laws) in

your jurisdiction establishing a legal framework for
securitisation transactions? If so, what are the basics?

Is there a regulatory authority responsible for regulating
securitisation transactions in your jurisdiction? Does
your jurisdiction define what type of transaction
constitutes a securitisation?

The European Union Secutitisation Regulation (EU) 2017/2042
(as amended putrsuant to Regulation (EU) 2021/557 of the
Huropean Parliament and of the Council of 31 March 2021)
(the “Securitisation Regulation”) came into force in January
2019. The Irish supplementing legislation to the Securitisation
Regulation was implemented at the same time and is entitled
The European Union (General Framework for Securitisation and
Specific Framework for Simple, Transparent and Standardised
Securitisation) Regulations 2018 (the “Irish Regulations”).

The Securitisation Regulation and Irish Regulations only regu-
late a “securitisation” as defined in the Securitisation Regulation.
Other transactions that do not meet this definition are not regu-
lated per se in Treland.

The Securitisation Regulation requires certain due diligence,
risk retention and reporting obligations with respect to a securiti-
sation to be complied with by institutional investors, originators,
sponsors, original lenders and SSPEs (as each such term is defined
therein). In addition, the Irish Regulations require an Irish origi-
natot, sponsor and/or SSPE (as applicable) to notify the CBI of a
securitisation not later than 15 working days after the first issue of
securities of that securitisation.

The CBI has powers to supervise and enforce compliance with
the Securitisation Regulation and the Irish Regulations.

Where the CBI suspects negligent or intentional contraventions
of the Securitisation Regulation or the Irish Regulations, it may
appoint an assessor to investigate and make determinations. As
such, each SSPE should seek reasonable assistance covenants from
relevant deal counterparties in the transaction documents to facil-
itate compliance with its obligations in such a scenario. Similatly,
the costs of an SSPE in complying with its obligations should be
provided for in the transaction documents as appropriate.

Additionally, Section 110 of the Taxes Consolidation Act 1997
(the “TCA”) facilitates the structuring of securitisations and other
structured transactions by allowing for the special tax treatment
of Irish companies that meet the conditions set out in Section
110 TCA (“Section 110 Companies”). See section 9 for further
details.
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7.2 Securitisation Entities. Does your jurisdiction have
laws specifically providing for establishment of special
purpose entities for securitisation? If so, what does the

law provide as to: (a) requirements for establishment and
management of such an entity; (b) legal attributes and
benefits of the entity; and (c) any specific requirements
as to the status of directors or shareholders?

The establishment of special purpose entities for securitisa-
tion transactions is not specifically provided for under Irish
law; however, where it is envisaged that a company will issue
listed debt securities, it must be a designated activity company
(“DAC”) under the CA 2014 (or a PLC if offering the securi-
ties to retail investors). Section 110 Companies are unregulated
entities and as such there is no regulatory authority responsible
for regulating securitisation transactions in Ireland (other than
as noted above in respect of the Securitisation Regulation). For
further information, see section 9.

7.3 Location and form of Securitisation Entities. Is it
typical to establish the special purpose entity in your
jurisdiction or offshore? If in your jurisdiction, what are
the advantages to locating the special purpose entity in

your jurisdiction? If offshore, where are special purpose
entities typically located for securitisations in your
jurisdiction? What are the forms that the special purpose
entity would normally take in your jurisdiction and how
would such entity usually be owned?

Ireland is an attractive jurisdiction in which to establish compa-
nies to effect securitisation transactions for both Irish and
non-Irish assets. Globally, investors and market participants are
familiar with the well-established legal framework that exists in
Ireland for such transactions. The tax regime applicable, and
tax treatment afforded, to Section 110 Companies is a key advan-
tage of using Ireland. Furthermore, Ireland provides an effi-
cient listing mechanism for debt securities. The Irish Stock
Exchange ple, trading as Euronext Dublin, has extensive expe-
rience in listing specialist debt securities and delivers a turna-
round time of maximum three working days.

Ireland has a recognised infrastructure with experienced
professionals, corporate administrators, auditors, lawyers and
other service providers.

Another advantage to establishing a Section 110 Company in
Ireland is that debt securities issued by such a company can, once
the CBI has approved the relevant offering document, be accepted
throughout the EU for public offers and/or admission to trading
on regulated markets under the EU Prospectus Regulation.

A Section 110 Company is generally incorporated in Ireland
under the CA 2014 as a DAC, being a private company limited
by shares; for retail offerings, a PLC must be used.

Section 110 Companies are generally structured as orphan
entities, the shares of which are held by a professional share
trustee on trust for charitable purposes.

7.4 Limited-Recourse Clause. Will a court in your
jurisdiction give effect to a contractual provision in an
agreement (even if that agreement’s governing law is the
law of another country) limiting the recourse of parties

to that agreement to the available assets of the relevant
debtor, and providing that to the extent of any shortfall
the debt of the relevant debtor is extinguished?

Yes, an Irish court should give effect to such provision in the
context of a securitisation transaction.
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7.5 Non-Petition Clause. Will a court in your

jurisdiction give effect to a contractual provision in an
agreement (even if that agreement'’s governing law is
the law of another country) prohibiting the parties from:
(a) taking legal action against the purchaser or another
person; or (b) commencing an insolvency proceeding
against the purchaser or another person?

Whilst there is little authority in Irish law, an Irish court should
give effect to such provision in the context of a securitisation
transaction. It is possible, however, that an Irish court would
deal with a winding-up petition even if it were presented in
breach of a non-petition clause. This is because a party may
have a statutory or constitutional right to take legal action
against the purchaser or such other person, which may not be
contractually disapplied.

7.6 Priority of Payments “Waterfall”. Will a court in
your jurisdiction give effect to a contractual provision

in an agreement (even if that agreement'’s governing law
is the law of another country) distributing payments to
parties in a certain order specified in the contract?

Yes, an Irish court should give effect to such provision in the
context of a securitisation transaction. Certain creditors are
preferred in an Irish insolvency, and so may rank in priority to
the security trustee and the application of the security enforce-
ment proceeds in that regard, but an insolvency official should
not be able to challenge the application of the remaining balance
in accordance with the post-enforcement priority of payments.

7.7 Independent Director. Will a court in your
jurisdiction give effect to a contractual provision in an
agreement (even if that agreement'’s governing law is
the law of another country) or a provision in a party’s
organisational documents prohibiting the directors from
taking specified actions (including commencing an
insolvency proceeding) without the affirmative vote of
an independent director?

Irish directors have statutory and common law duties that as
directors they must adhere to. The Irish courts should recognise
most agreed board governance matters, subject to those limita-
tions. Any limitation or restriction on a director’s ability to bring
insolvency proceedings may be invalid as a matter of public policy
or incompatible with certain statutory duties of the directors.

7.8 Location of Purchaser. Is it typical to establish
the purchaser in your jurisdiction or offshore? If in your
jurisdiction, what are the advantages to locating the

purchaser in your jurisdiction? If offshore, where are
purchasers typically located for securitisations in your
jurisdiction?

Yes. See question 7.3 for further details.
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8 Regulatory Issues

8.1 Required Authorisations, etc. Assuming that the
purchaser does no other business in your jurisdiction,
will its purchase and ownership or its collection and

enforcement of receivables result in its being required

to qualify to do business or to obtain any licence or its
being subject to regulation as a financial institution

in your jurisdiction? Does the answer to the preceding
question change if the purchaser does business with
more than one seller in your jurisdiction?

This will depend on the nature of the acquired receivables.
Certain consumer and SME receivables fall within the scope
of the Irish credit servicing regime pursuant to Part V of the
Central Bank Act, 1997 (as amended).

As well as borrower-facing loan administration, the scope of
regulated activities includes: (a) the holding of legal title to rele-
vant loans; and (b) the managing or administering of the rele-
vant loans, including by (i) determining the overall strategy for
the management and administration of a portfolio of Relevant
Loans, or (ii) maintaining key control over key decisions relating
to such portfolios.

A regulated credit servicer must be appointed to each of these
functions, unless they are being carried by or on behalf of certain
other regulated persons such as credit institutions.

There is also a safe harbour for an SPV issuer engaged in
certain forms of primary and secondary securitisations of such
loans. The securitisation must be risk-retention compliant under
the relevant EU rules and an exempted person must hold legal title
to the portfolio.

Other forms of compliance may attract, for example, where the
underlying obligors under a credit agreement are consumers, a
purchaser is required to comply with consumer protection regula-
tions and data protection rules and regulations under the GDPR.

8.2 Servicing. Does the seller require any licences, etc.,
in order to continue to enforce and collect receivables
following their sale to the purchaser, including to appear

before a court? Does a third-party replacement servicer
require any licences, etc., in order to enforce and collect
sold receivables?

No. However, see questions 8.1 and 8.4.

8.3 Data Protection. Does your jurisdiction have laws
restricting the use or dissemination of data about or

provided by obligors? If so, do these laws apply only to
consumer obligors or also to enterprises?

GDPR came into effect in Ireland on 25 May 2018. It strength-
ened the data protection rights of individuals and imposed strict
obligations on businesses, banks and other bodies when holding
and processing personal data.

GDPR does not apply to the data of corporations and only
applies to that of natural persons. In some instances (such as
in an RMBS securitisation) there might be the transfer of resi-
dential mortgages from a seller to the SPV. If this was the case,
certain transaction documents might refer to the specific resi-
dential mortgages that are being transferred. It is normal for
the names and personal details of such natural persons to be
anonymised or not included in the transaction documents at
all. It would not be normal to inform an obligor of a securiti-
sation and therefore it would not be possible to obtain a waiver
of confidentiality.
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8.4 Consumer Protection. If the obligors are
consumers, will the purchaser (including a bank acting

as purchaser) be required to comply with any consumer
protection law of your jurisdiction? Briefly, what is
required?

If the obligors are consumers, a bank acting as purchaser will
need to comply with the terms of its authorisation and all
applicable codes of conduct/advertising rules as well as Irish
consumer protection laws. These include the CCA Rules,
UTCC and the CPC.

Please see question 1.2 for details of what is required under
the CCA Rules.

The UTCC contains a non-exhaustive list of terms that will be
deemed “unfair”. Itincludes terms that try to exclude/limit the
legal liability of a seller in the event of the death of, or personal
injury to, a consumer due to an act or omission by the seller,
or, require any consumer who fails to fulfil his obligation to
pay a disproportionately high compensation. Unfair terms of
a contract will not be binding on a consumer. A term will be
regarded as unfair if it causes a significant imbalance in the
parties’ rights and obligations under the agreement to the detri-
ment of the consumer.

The CPC imposes various obligations on all regulated entities
dealing with customers in Ireland to act honestly, fairly and profes-
sionally and with due skill, care and diligence in the best interests
of their customers and to avoid conflicts of interest, while there
are additional codes of conduct imposed by the CBI in respect of
mortgage arrears, SME loans and other specific asset classes.

These codes are applied to securitisation transactions where the
credit servicing regime in question 8.1 applies, via the medium of
the credit servicing firm who is obliged to comply with them.

8.5 Currency Restrictions. Does your jurisdiction have
laws restricting the exchange of your jurisdiction’s

currency for other currencies or the making of payments
in your jurisdiction’s currency to persons outside the
country?

This jurisdiction does not have such legislation at present.

8.6 Risk Retention. Does your jurisdiction have laws
or regulations relating to “risk retention”? How are

securitisation transactions in your jurisdiction usually
structured to satisfy those risk retention requirements?

Yes, in respect of securitisation transactions that are in scope
of the Securitisation Regulation. In such cases, the originator,
sponsor or original lender (each as defined in the Securitisation
Regulation) of a securitisation is required to retain on an ongoing
basis a material net economic interest in the securitisation of not
less than 5%. Such holding is required to comply with one of the
methods prescribed in the Securitisation Regulation (e.g., “hori-
zontal” first loss position or “vertical slice” position).

8.7 Regulatory Developments. Have there been any
regulatory developments in your jurisdiction which

are likely to have a material impact on securitisation
transactions in your jurisdiction?

The EBA recently closed its consultation on the draft regula-
tory technical standards (“RTS”) with respect to risk retention
requirements pursuant to the EU Securitisation Regulation. To
date, the market has been operating on the basis of draft RTS
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dating from 2018, which the EBA submitted to the European
Commission but were never finally adopted. The new draft
RTS are substantively based on the 2018 draft RTS but contain
some additional nuances that the market will need to digest. For
example, the provisions in relation to compliance with the “sole
purpose” test for limb (b) originators contain subtle changes in
language. However, this amendment is not anticipated to be
material and overall will affirm the principles-based approach
for originators in complying with this test.

In recent months, there have been a number of recent legis-
lative developments that will impact licensing requirements
for originators. In July 2021, the Irish government published
the Consumer Protection (Regulation of Retail Credit and
Credit Servicing Firms) Bill 2021, which extends the Irish
retail credit licensing regime to any currently unregulated
providers of consumer hire-purchase, consumer hire (e.g. PCP
car finance) and consumer indirect credit provision, such as the
emerging point of sale lending sector. While this bill is still
undergoing parliamentary scrutiny, it is expected to be priori-
tised and enacted later this year. In addition, with the publica-
tion of Directive (EU) 2021/2167 of the European Patliament
and of the Council on 8 December 2021 on credit servicers and
credit purchasers, it is anticipated that certain amendments will be
made to the Irish credit servicing regime to reflect its provisions.
Finally, Regulation (EU) 2020/1503 of the European Patliament
and of the Council of 7 October 2020, which establishes an EU
regulatory regime for crowdfunding service providers, has been
transposed into Irish law, pursuant to the European Union
(Crowdfunding) Regulations 2021 (S.I. No.702 of 2021). The
CBI has been appointed as the competent Irish authority and has
recently published materials outlining the authorisation process
applicable to crowdfunding service providers operating in Ireland.

Investors are increasingly secking to invest in companies that
have the capabilities to both achieve and maintain strong finan-
cial and Environmental, Social, and Governance (“ESG”) perfor-
mance. ESG and sustainable finance is an area that is continuously
evolving and growing to meet the expectations of a wide number
of stakeholders, including shareholders, policymakers, regula-
tors and central banks. Within the EU and Ireland, new regu-
latory frameworks are being introduced to address and support
the European Commission’s revised Action Plan on Sustainable
Finance and the Renewed Sustainable Finance Strategy. This
includes the Taxonomy Regulation, the Sustainable Finance
Disclosure Regulation (the “SFDR”) and the Low Carbon
Benchmark Regulation. For example, the SFDR requires collat-
eral and asset managers to disclose the manner in which sustaina-
bility risks are integrated into their investment decisions, and the
assessment results concerning sustainability risks’ likely impacts
on the returns of the financial products they make available.

9 Taxation

9.1 Withholding Taxes. Will any part of payments on
receivables by the obligors to the seller or the purchaser
be subject to withholding taxes in your jurisdiction?
Does the answer depend on the nature of the receivables,
whether they bear interest, their term to maturity, or

where the seller or the purchaser is located? In the case
of a sale of trade receivables at a discount, is there a risk
that the discount will be recharacterised in whole or in
part as interest? In the case of a sale of trade receivables
where a portion of the purchase price is payable upon

ICLG.com

collection of the receivable, is there arisk that the
deferred purchase price will be recharacterised in whole
or in part as interest? If withholding taxes might apply,
what are the typical methods for eliminating or reducing
withholding taxes?

Tax at the standard rate of Irish income tax (currently 20%) is

required to be withheld from payments of Irish-source yearly

interest. However, it is generally possible to structure a securiti-
sation transaction in Ireland such that payments are not subject
to Irish withholding tax.

In general, the sale of receivables at a discount will not result
in the discount being recharacterised as interest and no Irish
interest withholding tax should apply. Similarly, the deferred
payment of purchase price on collection of a receivable should
be treated as such and not recharacterised as interest.

There are a large number of domestic Irish exemptions avail-
able from the requirement to withhold on payments of interest,
including for interest paid:

m  to a bank carrying on a bona fide banking business in
Ireland;

B to a company that is resident in an EU Member State or a
country with which Ireland has signed a double tax treaty
where that territory imposes a tax that generally applies
to interest receivable in that territory from outside that
territory;

m  to a US corporation that is subject to tax in the US on its
worldwide income; and

[ to certain Irish entities, including Section 110 Companies,
investment undertakings and certain government bodies.

In terms of securitisation transactions, debt securities issued
are often listed for transferability purposes with the additional
benefit being that they fall within an exemption from Irish with-
holding tax for quoted Eurobonds. A quoted Eurobond is a
security that is issued by a company, carries a right to interest
and is quoted on a recognised stock exchange.

Interest paid on such quoted Eurobonds can be paid free of
Irish withholding tax, provided certain additional conditions are
met.

9.2 Seller Tax Accounting. Does your jurisdiction
require that a specific accounting policy is adopted for

tax purposes by the seller or purchaser in the context of
a securitisation?

Securitisation companies in Ireland tend to be structured to
qualify for a particular tax regime under Section 110 TCA. The
taxable profits of a qualifying company under Section 110 TCA
are calculated as if it is a trading entity with the result that the
company can deduct funding costs, including swap payments
and profit-dependent interest, provided certain conditions are
met. The default position is that such companies calculate their
tax returns in accordance with Irish GAAP 2004 unless the
company elects otherwise.

9.3 Stamp Duty, etc. Does your jurisdiction impose

stamp duty or other transfer or documentary taxes on
sales of receivables?

Ireland imposes stamp duty on certain written documents where

the document is both:

m  listed in Schedule 1 to the Stamp Duties Consolidation Act
1999 (the “SDCA”); and
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m  executed in Ireland or, if executed outside Ireland, relates
to property situated in Ireland or to any matter or thing
done or to be done in Ireland.

A receivable that has an Irish legal sizus may be chargeable to
Irish stamp duty under these provisions. There are certain exemp-
tions that may be relevant to the transfer of receivables, including
an exemption for debt factoring and for transfers of loan capital.
In addition, the transfer of receivables or other debts by way of
novation should not be subject to Irish stamp duty.

9.4 Value Added Taxes. Does your jurisdiction impose
value added tax, sales tax or other similar taxes on sales

of goods or services, on sales of receivables or on fees
for collection agent services?

As a Member State of the EU, Ireland imposes VAT on the
supply of goods and services. The standard rate of VAT in
Ireland is 23%.

In general, securitisation companies in Ireland are not
required to charge VAT with respect to services they provide,
as those constitute VAT-exempt financial services. However, an
Irish company will be required to register and account for Irish
VAT where it receives non-VAT-exempt services from outside
Ireland under the reverse-charge mechanism. Services such as
legal, accounting, trustee and rating agent services are all taxable
services for VAT purposes and would trigger the reverse-charge
accounting requirements.

Whether a particular service is subject to VAT will depend on
the facts and the actual service provided. In general, the sale of
receivables is exempt from VAT where it does not form part of a
debt factoring arrangement. Dealing in payments is also gener-
ally exempt from VAT but debt collection is a VATable service
and, as such, whether collection agent services are subject to VAT
will depend on the factual circumstances and terms of the docu-
ments. Where collection agent services are provided as part of a
bundle of services to a securitisation company, those services are
likely to be exempt from VAT as administration services.

9.5 Purchaser Liability. If the seller is required to pay
value-added tax, stamp duty or other taxes upon the sale
of receivables (or on the sale of goods or services that

give rise to the receivables) and the seller does not pay,
then will the taxing authority be able to make claims for
the unpaid tax against the purchaser or against the sold
receivables or collections?

As set out above, where services are provided between two busi-
nesses based in different EU Member States, the reverse-charge
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rules apply for VAT purposes and it is the recipient of the
services that is required to account for VAT in their country
of establishment (under the reverse-charge provisions). If the
supply of services is made by an Irish supplier to another Irish
company, it is the supplier who is required to account for VAT
and the tax authorities cannot pursue the recipient or purchaser
of the service.

In general, Irish stamp duty is payable by the purchaser of the
asset being transferred.

9.6 Doing Business. Assuming that the purchaser
conducts no other business in your jurisdiction,
would the purchaser’s purchase of the receivables, its

appointment of the seller as its servicer and collection
agent, or its enforcement of the receivables against the
obligors, make it liable to tax in your jurisdiction?

A company that is not resident for tax purposes in Ireland is
generally only subject to corporation tax in Ireland if it carries on
a trade in Ireland through a branch, agency or permanent estab-
lishment. Non-Irish resident companies are also subject to capital
gains on the disposal of certain specified Irish assets including
Irish land or shares deriving their value from Irish land.

In general, a purchaser should not be considered to be trading
in Ireland solely by reason of the purchase, collection and
enforcement of receivables. A creditor may be liable for capital
gains tax on enforcement of security and sale of an asset if that
asset is within the charge to Irish capital gains tax generally, e.g.,
a non-resident enforcing a debt and selling Irish land.

9.7 Taxable Income. If a purchaser located in your
jurisdiction receives debt relief as the result of a limited

recourse clause (see question 7.4 above), is that debt
relief liable to tax in your jurisdiction?

An TIrish tax resident purchaser can claim a deduction for tax
purposes in respect of a debt that is proven to the satisfaction of
the Irish tax authorities to be bad. However, a tax deduction is
not available for general provisions for bad debt. If an Irish resi-
dent purchaser subsequently recovers a bad debt in respect of
which a tax deduction has previously been claimed, that amount
will be treated as taxable income of the purchaser.
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Ireland

Stephen McLoughlin is a partner and head of the Dublin Finance team at Maples and Calder, the Maples Group's law firm. Stephen advises
on a wide range of capital markets and structured finance products and related issues, including CLO, RMBS and other securitisation struc-
tures, fund-linked structured products, ETC platforms, repackagings and debt issuance programmes. He also advises regulatory issues
impacting on structured finance vehicles including those in relation to the Prospectus Regulation, Market Abuse Regulation, AIFMD, EMIR as
well as risk retention, disclosure and transparency requirements for securitisations under the Securitisation Regulation.
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Ireland

Callaghan Kennedy is a partner at Maples and Calder, the Maples Group's law firm in Dublin. Callaghan advises arrangers, managers, inves-
tors and issuers on a wide range of finance, debt capital markets and structured finance transactions. He focuses particularly on structured
products, such as CLOs and other asset-backed securitisations, commaodities, utilities, marketplace lending and other alternative asset class
financings, as well as on repackagings and other programme issuers. Callaghan also advises on fund-linked structures, such as managed
account platforms, loan funds and debt funds. He regularly advises on wider financial services and regulatory law, both in relation to regimes
that impact structured finance transactions, such as STS, securities offerings, market abuse, EMIR and risk retention and on issues generally
affecting financial services firms, such as licensing and establishment, change of control and ongoing regulatory compliance.

Maples Group Tel: +353 1619 2716

75 St. Stephen's Green Email: callaghan.kennedy@maples.com
Dublin 2, D02 PR50 URL: www.maples.com

Ireland

Lynn Cramer is a partner at Maples and Calder, the Maples Group's law firm in Dublin. Lynn is a qualified solicitor in Ireland and an asso-
ciate of the Irish Tax Institute with significant experience advising investment funds, SPVs and corporates on the Irish tax regime, with a
particular focus on tax planning for international clients. She acts for a broad range of international clients, including investment funds, asset
managers, investors, international corporates, financial institutions and family offices. She has particular experience in advising investment
funds, financial services clients, property funds and SPVs on all aspects of cross-border structuring including advice on VAT, establishment
of fund platforms and financing.

Maples Group Tel: +353 1 619 2066

75 St. Stephen'’s Green Email: lynn.cramer@maples.com
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Ireland

The Maples Group, through its leading international law firm, Maples and

Calder, advises global financial, institutional, business and private clients

on the laws of the British Virgin Islands, the Cayman Islands, Ireland, Jersey,

Luxembourg and the Marshall Islands. With offices in key jurisdictions

around the world, the Maples Group has specific strengths in areas of corpo- @ M A P L E S G RO U P
rate commercial, finance, investment funds, litigation and trusts. Maintaining

relationships with leading legal counsel, the Group leverages this local exper-

tise to deliver an integrated service offering for global business initiatives.
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